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Summary

The quality of new build housing

A good deal of political attention is focused on increasing the rate of house
building, but alongside this are significant concerns about the quality of new
developments. Concerns intensified after the Grenfell Tower fire in 2017.

There’s evidence of owners of newly built homes struggling to achieve
satisfactory resolution when defects are reported to builders. The role of
building control officers in ensuring compliance with the Building Regulations
was the subject of Westminster Hall debates in 2015 and 2016.

A Westminster Hall debate on 16 October 2017 focused on warranties issued
by the National House Building Council (NHBC). Kate Green secured a
Westminster Hall debate on Protection for Homebuyers on 13 December 2018.
She led a further debate on the same subject on 16 January 2020, during
which she referred to her constituents’ experiences.

There are some high profile examples of blocks facing demolition/major
repair work only a short time after completion due to construction defects, for

example Solomon’s Passage in Southwark was completed in 2010 and

condemned in 2016.

Evidence of customer satisfaction

Dame Kate Barker’s 2004 Review of Housing Supply called on the house

building industry to demonstrate increased levels of customer satisfaction.
The Home Builders Federation (HBF) and National House Building Council
(NHBC) began to conduct national annual surveys of house builders in 2005.

The most recent survey was conducted over 12 months from October 2020 to
September 2021 - the results were published in March 2022. The 2020/21
survey recorded 89% of respondents as very, or fairly, satisfied with the
overall quality of their new home, representing an increase on 86% in
2018/19. 91% of respondents said they would recommend their builder to a
friend. This was consistent with 2019/20 and an increase of 7% in the previous
five years.

The HomeOwners Alliance also conducts annual surveys of homeowners, the
most recent of which was published in August 2019. The survey recorded
concerns about the quality of Britons’ homes as “the fastest rising issue” with
almost two thirds (63%) citing housing quality as a serious problem.
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The outcome of a Government consultation on consumer redress for buyers of
new build homes (February 2020) noted: “Through the consultation we heard
of the experiences that individuals have had when buying new build homes,
which were, in the main, negative.”

Research and recommendations

The Callcutt Review of Housebuilding Delivery (PDF, 2007) recorded concerns

about caveats included within warranties provided on new homes. It was felt
they may not offer adequate protection for consumers.

The Office of Fair Trading’s 2008 study of the homebuilding market (PDF) also
considered the effectiveness of warranties. One response was to recommend
the introduction of a code of conduct to meet consumer protection concerns.

The industry responded with a Consumer Code for Homebuilders, now in its
fourth edition. However, the All-Party Parliamentary Group (APPG) for
Excellence in the Built Environment concluded (2016) the Code “does not
appear to give homebuyers the safeguards we think they should expect.”

The APPG’s report, Maore Homes, Fewer Complaints recommended:

e improving the systems in place to check quality and workmanship;

e developing a new quality culture within the construction industry;

e improving customers’ means of redress through the establishment of a
New Homes Ombudsman and a review of the warranty system; and

e improving the information customers receive about their new home,
including standardised contracts and a right to inspect before
completion.

The Government and industry response

The Government consulted on strengthening consumer redress in the housing
market in 2018. On 1 October 2018, they announced an intention to create a

New Homes Ombudsman Service (NHOS) to “champion homebuyers, protect
their interests and hold developers to account”. The summary of responses to
Strengthening consumer redress in the housing market, together with the

Government response, was published in January 2019.

A consultation on Redress for Purchasers of New Build Homes and the New
Homes Ombudsman followed in June 2019. The outcome was published in
February 2020.

Measures to create the NHOS are contained in Part 5 of the Building Safety
Act 2022. The Act is also reforming building regulation and management and

takes forward the Government’s plan to implement the Independent Review of
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Building Regulations and Fire Safety (the Hackitt Review) findings, as well as

other building-related measures. The Act’s provisions are not fully in force at
the time of writing.

In the meantime, an interim New Homes Quality Board (NHQB) was set up to
oversee the development of a new code of practice for the housebuilding
industry and agree an appointments process for the NHOS. Following
consultation, the new Code was published in December 2021. Its aim is to
“drive up the quality of new build homes and strengthen protections for
customers.” Registration to the NHQB is open to developers and the aim is to
launch in autumn 2022.

The NHQB is not the statutory scheme under the 2022 Act. The Secretary of
State may seek to enforce the arrangements the NHQB is putting in place or
elect to make other arrangements.

There is also an intention to create a new Housing Complaints Resolution
Service as a single point of access to redress services across all tenures. In
March 2021, the Minister, Eddie Hughes, said: “Work was paused to prioritise
the response to the pandemic but we continue to work on improving redress
and meet with members of the Redress Reform Working Group.” On 18 May
2022, the Minister confirmed the group continues to meet.

In addition, the 2022 Act will, when the measures are in force, require
developers of new homes to provide a warranty with a minimum period of 15
years.

This paper does not address aspects of the construction industry which play a
role in building standards, such as workforce shortages and training. Section

3.7 of the Library paper, Tackling the under-supply of housing in England

(CBP-7671) covers these issues.
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1.1

Customer satisfaction with new-build
homes

Industry consumer surveys

Dame Kate Barker’s 2004 Review of Housing Supply called on the house

building industry to demonstrate increased levels of customer satisfaction:

The House Builders Federation should develop a strategy to increase the
proportion of house buyers who would recommend their housebuilder from 46
per cent to at least 75 per cent by 2007. Over the same period, levels of
customer satisfaction with service quality should rise from 65 per cent to at
least 85 per cent.’

In response, the Home Builders Federation (HBF) and National House Building
Council (NHBC) began to conduct national annual surveys of house builders in
2005. The survey is described as a “self-completion census completed by the
purchasers of new build homes.”?

The most recent survey was conducted over 12 months from October 2020 to
September 2021 - the results were published in March 2022.

The 2020/21 survey recorded 89% of respondents as very, or fairly, satisfied
with the overall quality of their new home. This is an increase on 86% in
2018/19.3 91% of respondents said they would recommend their builder to a
friend, the same as in the 2019/20 survey and up 7% in the previous five
years.*

The 2020/21 survey acknowledged historic issues with customer satisfaction:

Build quality and customer service have always been a priority for home
builders. This became a greater focus amid an unacceptable drop in
satisfaction levels around 2017. Since then the industry has worked hard to
improve satisfaction levels by focussing on the quality of homes built and also
the service they provide to customers.®

HM Treasury, Delivering Stability - securing our future housing needs, 2004, recommendation 32
HBF & NHBC, National New Homes Customer Satisfaction Survey, [accessed 22 August 2022]

HBF & NHBC, National New Home Consumer Satisfaction Survey, March 2020

HBF & NHBC, National New Home Consumer Satisfaction Survey, March 2022

As above.

L N
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The number of respondents reporting 16+ issues to their builder increased
from 25% to 27%, but the survey refers to most as minor.®

Other evidence and comment

The All-Party Parliamentary Group (APPG) for Excellence in the Built
Environment considered customer satisfaction as part of a 2016 inquiry into
the quality and workmanship of new housing in England.

The APPG was concerned that although 86% of respondents to the 2014/15
annual survey were satisfied with the quality of their new homes, this left a
substantial number of buyers who were unhappy with quality standards.”

Responding to a Westminster Hall debate on 16 October 2017, then-Minister
for Housing, Alok Sharma, commented on the HBF survey results published in
March 2017:

As my hon. Friend pointed out, delivering good quality homes does not always
happen in the sector. He referred to the Home Builders Federation survey, so
perhaps | can elaborate and share some further statistics from it. The latest
HBF survey concludes that 98% of new homeowners report problems to the
builder. Of course, some will be snagging issues, but although some problems
may be hard to prevent initially, 38% of buyers had more problems than they
expected. A staggering 25% of buyers reported more than 16 problems. The
latest survey shows that 84% of new homebuyers would recommend their
builder to a friend. That figure has fallen steadily from 90% in the past four
years. It means that 16% of new homebuyers do not think that they have a
quality product. In any other market, that would spell the end of the most
poorly performing companies. That has rarely been the case in the house
building sector.®

The APPG’s inquiry also referred to a 2015 Homeowner Survey by HomeQwners
Alliance and BLP Insurance which found “the British public are shunning new

homes because they are seen by some as being poorly built, characterless
and with too small rooms.”?

Information on complaints received by Local Authority Building Control
(LABC) in England and Wales over the previous 36 months was shared with
the APPG’s inquiry. At that time, LABC reported an increase in the number of
“disgruntled homeowners” approaching local authorities for assistance in
sorting out defects.™

As above.

APPG for Excellence in the Built Environment, More Homes, Fewer Complaints, July 2016

HC Deb 16 Octaber 2017 c692

2015 Homeowner Survey by HomeOwners Alliance and BLP Insurance [accessed on 7 January 2022]
'  APPG for Excellence in the Built Environment, More Homes, Fewer Complaints, July 2016, p20

© © N o
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An analysis by the Chartered Institute of Building (CIOB) in 2016, which
compared buyers’ satisfaction levels with their new homes with levels of
housebuilding, concluded:

...there is a clear pattern that demonstrates that more homes built correlates
with a decline in homebuyers’ satisfaction in terms of quality. The most obvious
increase in customer satisfaction came in 2008-09, one year after the
recession began to bite and at a time when housing completions were
beginning to fall."

A policy briefing published by Shelter in March 2017, New Civic Housebuilding

Report, argued speculative house building “systematically drives down the
things communities value in development, such as build quality,
infrastructure and affordable homes, and systematically drives up land
values.”™ Alongside this report, Shelter published the results of an online
YouGov survey of 3,583 English adults between 13 and 15 February 2017, which
found 51% of home owners said they had experienced problems with their new
homes:

English members of the sample had bought a newly built home in the last ten
years (since 2007). Of these, 123 (51%) said that they had either experienced
some major problems with their new home, or a lot of major problems with
their new home, as a direct result of the initial construction. Examples of major
problems given were poorly constructed or unfinished fixtures/ fittings/ doors,
problems with the exterior of the building, faults with utilities.®

Following the closure of 17 schools in Edinburgh in early 2017 due to building
defects, the Chartered Institute of Building (CIOB) announced the formation of
a Commission of Past Presidents to “investigate the issue of build quality in
the construction industry, and what needs to be done to address it.”™

The Grenfell Tower fire in 2017 prompted the following response from the
Chair of the Commission, Paul Nash:

The recent tragic events at Grenfell Tower have further underlined the need for
an urgent review of the way in which quality is managed in our industry. Whilst
aspects of the public inquiry must necessarily focus on the issues of regulation
and inspection, | think we have to look beyond this at the behaviours that have
led to a lack of focus on quality at all stages of the build process, from design
and procurement through to construction and re-fit.

The CIOB has a duty to respond to this issue, acting in the public interest. As
professionals we have a duty to the industry and wider society to act
responsibly and ethically. This defines what it means to be a professional. And
we all have a responsibility for the reputation of our industry and, most
importantly, the wellbeing of those who use the buildings that we create.™

" APPG for Excellence in the Built Environment, More Homes, Fewer Complaints, July 2016, p19

' Shelter, New Civic Housebuilding Report, March 2017, p5
8 Shelter Press Release, 2 March 2017

™ CIOB Press Release, 21 June 2017
s CIOB Call for Evidence on Construction Quality, October 2017
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The CIOB launched a call for evidence to “gather views, data and
substantiation from members, the wider construction sector, government and
other interested stakeholders.”"

The CIOB’s Quality Implementation Group was launched in 2019. Work carried
out by the CIOB to improve quality standards is detailed in the Quality
Implementation Group Review 2020-21."

The HomeOwners Alliance conducts annual surveys of homeowners, the most
recent of which was published in August 2019. The survey recorded concerns
about the quality of Britons’ homes as “the fastest rising issue” with almost
two thirds (63%) citing housing quality as a serious problem. It’s not clear
whether these responses solely concern new-build housing, but the report
referred to support for a snagging retention fee:

With new build quality in the spotlight, we find overwhelming support for a
snagging retention fee. With snagging the least satisfactory step in the new
build buying process, 9 in 10 (87%) new build owners support a system to
withhold funds from house builders until they rectify faults.™

72% of aspiring homeowners (an increase of 9% year on year) said housing
quality is a serious problem.™

The Board of Persimmon plc commissioned an independent review in
April 2019 which considered, amongst other things, cases of poor
workmanship. The review was chaired by Stephanie Barwise (QC of
commercial law firm Atkin Chambers) and reported in December 2019.

Particular issues with missing cavity barriers were reportedly linked with “a
lack of supervision and inspection of the way in which building work is carried
out both by Persimmon’s own labour and Persimmon’s subcontractors.”® It
included a recommendation that Persimmon should reconsider its “purpose
and ambition” if it wanted to be “a builder of quality homes, meeting all
relevant build and safety standards”.”

On publication, the chair of Persimmon, Roger Devlin, reportedly said the
company was already embracing recommendations on build quality
inspections and went on:

Persimmon has already taken positive steps in other important areas, such as
being the first house builder to introduce a customer retention scheme,
investing over £140m to date in additional work in progress and an additional
£15m in annual quality and service costs.?

'® As above.

7 CIOB, Improving Quality in Construction [accessed 9 January 2022]
8 HomeOwners Alliance, Homeowner Survey 2019: Top UK Housing Concerns Revealed, August 2019

¥ As above.

Inside Housing, “Persimmon review finds fire safety issues and poor workmanship across housing
stock”, 17 December 2019 [login required]

7 As above.

2 As above.
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The outcome of a Government consultation on consumer redress for buyers of
new build homes (February 2020) noted: “Through the consultation we heard

of the experiences that individuals have had when buying new build homes,
which were, in the main, negative.”*

Lespgnsgs_to_the_cgnsultmmn_qnd_the_gmﬂnmgmﬁ_tespgnse February 2020, para 9
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2.1

Building control
officers focus on
compliance with the
Building Regulations
and do not monitor
build quality

Regulating building standards

Building Regulations

Building standards are governed by the Building Regulations Act 1984 and
regulations (Building Regulations) made under this Act. The regulations are
aimed at securing the health, safety, welfare and convenience of people using
or affected by a building, and of conserving water and energy and reducing
waste.

The Building Regulations represent minimum standards - the Callcutt Review
of Housebuilding Delivery (PDF, 2007) said compliance was “necessary but

not sufficient, to ensure good quality.”*

All newly built housing must comply with Building Regulations and must
receive building control approval. Local authorities are responsible for
enforcing building regulation. Approval can come directly from local
authority run building control services, or through private approved
inspectors (PAIs).

The Department for Levelling Up, Housing and Communities (DLUHC) issues
approved documents, available on the planning portal, which provide
guidance on how to meet the required technical standards. The role of
building control inspectors is to ensure technical standards are met; they
perform a compliance role. The inspectors are not responsible for monitoring

build quality. This explained further on the Construction Industry Council
Approved Inspectors Register (CICAIR) website:

Building Regulations are minimum standards set by the Department for
Levelling Up, Housing and Communities (DLUHC) that cover the design and
construction of buildings. They are also concerned with the health and safety
of building users, energy and water efficiency, and access and facilities for
people with disabilities.

With all building work, the owner and occupier of the property or land in
question is ultimately responsible for complying with the relevant planning
rules and building regulations. The role of checking that Building Regulations
are, as far as can reasonably be determined, being complied with falls to a
Building Control Body - either an Approved Inspector or a Local Authority. The
person carrying out the work has the choice of which Building Control Body to
use.

2 Callcutt Review of Housebuilding Delivery, (PDF) 2007, p71 [an independent review commissioned by

the Government]
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Approved Inspectors are persons authorised under the Building Act 1984 to
carry out building control work in England and Wales. Approved Inspectors are
required to adhere to the Construction Industry Council Approved Inspectors
Register (CICAIR) Code of Conduct for Approved Inspectors and follow the
Building Control Performance Standards in their working practices.

The role of building control is to act as an independent third party check and
Approved Inspectors are required to take such steps as are reasonable to
enable the Approved Inspector to be satisfied, within the limits of professional
skill and care, that the applicable aspects of the Building Regulations are
complied with.

A number of inspections are usually carried out during the building work.
These are usually, but not necessarily, at specific stages, such as foundations,
damp proofing and on completion. These inspections are carried out to check,
but not to guarantee, that the work complies with the Building Regulations.

It is not the role of building control to:
e  Provide quality control of the Works.

e  Provide a ‘clerk of works’ service monitoring every stage of the
construction process.

° Provide a service to address issues such as the finish and aesthetics of the
Works where these are not Building Regulation matters.

e  Provide a service to offer contractual protection between the person
carrying out the work and the parties engaged in the design and/or
construction of such work.

e  Provide a guarantee of compliance with the Building Regulations. The
appointment of a Building Control Body does not remove the obligation of
the person carrying out the work to achieve compliance.®

Up to 2013, approved inspectors (Als) were not able to take on work until a
development had signed up to a government approved Designated Warranty
Scheme under the Warranty Link Rule. This requirement was removed. At the
same time, indemnity insurance requirements for Als were strengthened.
Further details are set out in a DCLG circular (PDF) issued on 21 December
2012.%

Enforcing Building Regulations

As noted above, local authorities are responsible for enforcing Building
Regulations. The planning portal summarises the approach as follows:

A local authority has a general duty to enforce the Building Regulations in its
area and will seek to do so by informal means wherever possible. If informal

% CICAIR website [accessed on 9 January 2022]
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enforcement does not achieve compliance with the Regulations the local
authority has two formal enforcement powers which it may use in appropriate
cases.

First, if a person carrying out building work contravenes the Building
Regulations, the local authority may prosecute them in the Magistrates' Court
where an unlimited fine may be imposed (sections 35 and 35A of the Building
Act 1984). Prosecution is possible up to two years after the completion of the
offending work. This action will usually be taken against the person carrying
out the work (builder, installer or main contractor).

Alternatively, or in addition, the local authority may serve an enforcement
notice on the building owner requiring alteration or removal of work which
contravenes the regulations (section 36 of the 1984 Act). If the owner does not
comply with the notice the local authority has the power to undertake the work
itself and recover the costs of doing so from the owner.

A section 36 enforcement notice cannot be served on you after the expiration of
12 months from the date of completion of the building work. A local authority
also cannot take enforcement action under section 36 if the work which you
have carried out is in accordance with your full plans application which the
authority approved or failed to reject.

An appeal against a section 36 notice may be made to a Magistrates’ Court
under section 102 of the Building Act.

Where an approved inspector is providing the Building Control Service, the
responsibility for checking that the Building Regulations are complied with
during the course of your building work will lie with that inspector. They will
usually do this by advising you.

However, approved inspectors do not have formal enforcement powers. In a
situation where the inspector considers your building work does not comply
with the Building Regulations and there is a refusal to bring it into compliance
the inspector will cancel the initial notice. If no other approved inspector takes
on the work, the building control function will automatically be taken on by
your local authority. From this point on, your local authority will also have
enforcement powers set out above where it considers this necessary.”

If someone tries to sell a property where work has not complied with the
Building Regulations, this should come to light through local land search
enquiries.

Gordon Henderson led a Westminster Hall debate on building regulations on
11.May 2016 during which he raised inadequate policing of building standards.
Then-Minister, James Wharton, responded:

On the whole, the system of building regulations in this country—the system by
which the work that builders do is monitored—is of a good standard, but that
does not mean that it does not go wrong at times. | recognise my hon. Friend’s
concerns, particularly given the terrible situation that he set out and the
difficulties that his constituent faced as a result of it.

¥ MHCLG, planning portal [accessed on 22 August 2022]
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[...]

It is appropriate that | first talk about the system that is in place for redress
when people find that the properties they have purchased are not up to the
standard that they expected. We recommend that such a person first
complains to the person who carried out the work—the builder or the
developer—and makes known to them their concerns about the work that they
believe to be inadequate. Most responsible builders and developers will put
right work that is not to the expected standard.

Should that not work, the next level of complaint is to the warranty provider if
a new home warranty is in place. There are many different providers—NHBC,
which my hon. Friend mentioned, is one of the largest—and they do a good job
of ensuring that the standards that people rightly expect when they buy and
move into a home are met, and that the system enables them to raise concerns
about work that has been done. The consumer code for home builders provides
protection if a home was built by a home builder that is registered with one of
the supporting warranty bodies, such as NHBC, on or after 1 April 2010.

Should a constituent not find acceptable redress through those routes, there is
the option to bring a civil claim against the builder in the civil courts and to
pursue appropriate redress through the legal process. | have received a
number of complaints about the process by which building control is carried
out, but they are not focused only on approved inspectors. Local authorities,
just like any other organisation, will not necessarily get building control right
every single time. The reality is that the processes and the system that is in
place allow these issues to be addressed at an earlier stage. | have set out
some of the options that exist to enable redress to be found and problems to
be rectified.?®

He went on to refer to the process through which the work of building
inspectors is regulated:

We also monitor and regulate the work that approved inspectors do. At the
heart of my hon. Friend’s concern, or at least one part of it, is the way the
approved inspectors system regime is working for our constituents. The
Construction Industry Council Approved Inspectors Register is the approval
body for approved inspectors, and it has reviewed its activities. One of its
recommendations was that there be periodic audits of approved inspectors to
ensure that they are doing the work that we expect them to do, to the standard
that we expect them to do it. CICAIR started carrying out audits last year to
pick up issues with particular approved inspectors—hopefully, before
complaints are raised. The Building Control Performance Standards Advisory
Group has also strengthened the standards that apply to both types of
building control bodies—local authorities and approved inspectors—to give
better targeting of building control work.

The role of building control can only ever be to be a spot-checking service. The
issuing of a building regulations compliance certificate at the completion of
work is not a complete guarantee of compliance throughout the process; it is
only a spot check that seeks to hold developers and builders to account and to
ensure that the standards that we expect are applied.®

28 C Deb 11 May 2016 cc344-5W
29 C Deb 11 May 2016 c346W
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Building Control Performance Standards were first introduced in

July 1999 and were most recently reviewed and reissued in
January 2017.%°

In April 2021, Inside Housing reported on the results of Freedom of Information
requests on staffing levels in relation to building control surveyors:

Freedom of Information responses from 85 councils show that 707 surveyors
were employed in December 2010, but this had fallen to 513 by December 2020.

One council went from 10 surveyors to just two.

If the figure is replicated across the country, it would mean councils have lost
in the region of 1,400 surveyors across the decade.™

Reviewing the Building Regulations and the
regulatory framework: background

On 28 July 2017, following the Grenfell Tower fire, the Government announced
an independent review of Building Regulations and fire safety.®

was publlshed on 17 May 2018 B The Government prowded a Le5p_Qase_tQ_thﬁ
report on the same day.** A further announcement followed on 19 July 2018
focusing on action to improve fire safety guidance in the building
regulations.®

The Government published Building a safer future: an implementation plan on

18 December 2018.% Background information on action taken in this area can

be found in the Library paper: Building Regulations and Safety: Review and
Reforms.

A Government consultation was launched on 6 June 2019 containing
proposals to reform the building safety system.* The proposals included:

e plans for a new building safety regulator to provide oversight of the
new building safety regulatory regime; and

30 DCLG, Building control performance standards 2017 edition, 2017

#Inside Housing, “Hundreds of building control surveyor posts cut by councils since 2010, research
reveals”, 28 April 2021 [subscription required]

2 DCLG, mmmmmmmmwmmm@m 28 July 2017
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e strengthened enforcement and sanctions to deter non-compliance
with the new regime.

On 28 October 2019, Dame Judith Hackitt was named as the person who
would provide independent advice to the Government on how best to
establish a new Building Safety Regulator.® The Queen’s Speech 2019 said a
Building Safety Bill would be introduced to, amongst other things:

e Develop a new stronger and clearer framework to provide national
oversight of construction products, to ensure all products meet high
performance standards.

e Develop a new system to oversee the whole built environment, with
local enforcement agencies and national regulators working together
to ensure that the safety of all buildings is improved.*

The outcome of the June 2019 consultation was published in April 2020.#° This
was followed by publication on 20 July 2020 of the draft Building Safety Bill
2019-21 which was subject to pre-legislative scrutiny by the Housing,
Communities and Local Government Select Committee. The Committee’s
report was published on 24 November 2020* followed by the Government

response on 7 July 2021.

More information on the draft Bill can be found in Library paper: Building
Safety Bill 2019-2021, 17 July 2020.

The Building Safety Act 2022

The Building Safety Bill was introduced in the House of Commons on 5 July
2021. It received Royal Assent on 28 April 2022 - not all its provisions are in
force at this time. On publication, the Government described its purpose:

The next step in ground-breaking reforms to give residents and homeowners
more rights, powers and protections - making homes across the country safer.

This will overhaul regulations, creating lasting generational change, setting
out a clear pathway on how residential buildings should be constructed,
maintained and made safe.

38

28 October 2019
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# Housing, Communities and Local Government Select Committee, Pre-legislative scrutiny of the
B_UJldLD.g_S_Q.fer_B.Lll 24 November 2020, HC 466 2019-21
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It also sets out the framework to improve compliance, with tougher penalties
for those who break the rules and mandates developers to belong to a New
Homes Ombudsman scheme.*

Detailed information on the Bill’s provisions as introduced can be found in the

Library paper Building Safety Bill. Further papers were published as the Bill
progressed through Parliament: Building Safety Bill: committee stage and
Building Safety Bill: Lords amendments.

There is an overview of the Act’s provisions and a link to consultations on

secondary legislation under the Act.

 MHCLG, Building Safety Bill, 5 July 2021
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3.1

3.2

Post-completion defects: owners’
remedies

Defects identified before completion should be addressed before the property
is handed over. What happens in these circumstances will depend on the
detail of the contract between the buyer and the developer.

If attempts to correct the defect within the defect liability period or through a
warranty claim are unsuccessful, owners may have to resort to legal action
for which professional legal advice should be sought.

The Consumer Rights Act 2015 (CRA 2015), which came into force on
1 October 2015, does not apply to property. Specifically, section 2 of the CRA

2015 defines goods as “any tangible moveable items”; in other words, the Act
does not apply to purchases of immovable property, such as land or a house.
Similarly, the Sale of Goods Act 1979, which the CRA 2015 replaced, did not
apply to the conveyance of property.

The HomeOwners Alliance has a helpful webpage: How to fix problems in a
new build home.

The defect liability period

As a rule, responsibility for rectifying defects identified during this period fall
to the builder. The period usually lasts for two years after completion. On
expiry of this period owners will normally have to rely on their warranty. Some
warranty providers may assist owners if builders fail to tackle problems
identified during the defect liability period.

Warranties

Most new-build properties are sold with a warranty lasting for around ten
years - eg the NHBC Buildmark warranty. A defects warranty is de facto
obligatory for new homes purchased with a mortgage as lenders will not
provide finance without it.

These insurance policies provide for the homeowner to claim against the
policy for certain defects arising within various notification periods. Warranty
cover can be limited to certain structural defects and may not cover issues
related to, for example, general wear and tear and cosmetic damage.
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Buildmark covers new homes for ten years. It requires the house-builders to
put right anything arising in the first two years, provides a mediation service
for this, and insurance cover for the remaining years. The insurance cover
provides limited coverage for failure to meet standards set by the Building
Regulations. There are other schemes, including for example Premier

Guarantee and LABC Warranty.

Warranty providers usually have their own internal complaints procedures for
use when owners are not happy with the way a complaint has been dealt
with. A complaint to the Einancial Ombudsman Service may also be possible.
On expiry of the warranty, owners’ home insurance policies may provide
cover.

Section 4.2 of this paper explains measures included in the Building Safety Act
2022 (not in force at the time of writing) to strengthen the protection offered
by warranties.

Consumer Code for Homebuilders

Since April 2010 all homebuilders registered with the UK’s main home
warranty providers: NHBC; Premier Guarantee; and LABC Warranty, have had
to adhere to the Consumer Code for Homebuilders.

The Code sets out 19 principles homebuilders must meet in their marketing
and selling of homes and their after-sales customer service. Homebuilders
are required to have a complaints procedure in place - information on
dispute resolution should be provided to home buyers. The Code applies to
complaints arising within two years of the date on the Home Warranty Body’s
insurance certificate concerning defects or damage caused by a breach of
technical requirements.

An independent resolution service is available for homebuyers who believe
their builder has failed to meet the requirements of the Code:

A dispute may arise where a Home Buyer believes the Home Builder has failed
to meet the Code’s Requirements but it falls outside the Home Warranty Body’s
resolution scheme for defects or damage. If so, the dispute may be resolved by
the Home Buyer applying to the Consumer Code’s Independent Dispute
Resolution Scheme. This means a trained Adjudicator will review written
submissions from both parties and issue a decision based on his or her
conclusions. The Adjudicator will decide whether or not a Home Buyer has a
legitimate dispute and has suffered financial loss because their Home Builder
has breached the Consumer Code’s Requirements.*

Disputes can be referred to the Independent Dispute Resolution Scheme
provider, ie the organisation running the Code’s independent dispute
resolution service. A summary of the process to follow can be found in section

*  Consumer Code for Homebuilders (PDF), Fourth Edition, 2017, p9
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5 of the Consumer Code Scheme (PDF, April 2017). The adjudicator’s decision
is final and cannot be appealed.

Homeowners may pursue legal action if they are unhappy with the outcome.

21 Commons Library Research Briefing, 22 August 2022


http://www.consumercode.co.uk/wp-content/uploads/2017/03/Consumer-Code-Scheme-Fourth-Edition_April-2017_15502.pdf

New-build housing: Construction defects - issues and solutions (England)

4.1

Government and industry responses

Steve Double MP secured a Westminster Hall debate on 16 October 2017
during which he raised issues about the standard of new build housing and
compared the lack of protection buyers of new homes have with those buying
faulty goods:

The homeowner has far more consumer rights and protection for a new kettle
in their kitchen than they do for the new building that houses it. For the vast
majority of people, buying a new home will be the biggest purchase they ever
make, and surely we should provide more adequate protection for them. On
the thankfully very rare occasions when the builder has completely failed to
construct a property fit for habitation, house purchasers should not have to
resort to the courts to establish their rights. Sadly, that is too often the case in
the current set-up.*

Similar issues were raised in a further Westminster Hall debate on 6 January
2022 by David Johnston MP:

The first issue is simply the quality of a lot of the homes that go up, because it
is often poor. Sometimes it is very good, but too often it is poor, and
constituents’ homes have major defects that take years to try to deal with. |
have constituents who have spent two, three or four years—sometimes
more—trying to get these defects repaired. This is not like buying a cheap
version of something on eBay, half-expecting that there might be something
wrong with it. This is the biggest purchase that any of us will make, and we do
not expect to then have years of trying to sort out the problems with it.
Unfortunately, when constituents try to do that, they feel completely
outmatched by the builder that built their home. Sometimes the builder will
blame the contractor; sometimes they will say that there is nothing wrong:
“We signed it off according to building regulations.” But | have been in some of
these places and we can see these huge issues. It is completely unacceptable
that people are experiencing them.*

The following sections outline the Government industry responses to
improving the standard of new-build housing.

The Building Control Regime

Building control officers carry out inspections to check compliance with the
Building Regulations, but the number of inspections varies and not all

4 HC Deb 16 October 2017 c691WH

46 C Deb 6 January 2022 c1W
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properties on a large development will be inspected. A sampling approach
may be adopted instead.?

More Homes, Fewer Complaints noted inspections are a “snap shot” and may

not necessarily show work undertaken to remedy identified defects.* The
APPG report also identified issues around a shortage of building control
officers, difficulties in recruiting qualified staff, and an ageing workforce.*

In terms of potential solutions, the APPG recommended a minimum standard
for compliance inspections and the supply of inspection reports to buyers:

We are concerned that competition in building control might be fuelling a race
to the bottom and we are therefore recommending there should be a defined
minimum number of inspections that local authority building control and
approved inspectors in the private sector and warranty providers should not
fall below. We suggest that the minimum level should be considered by DCLG
in consultation with the industry.

We are also recommending inspection reports are made available to the
public and form part of the information pack provided to purchasers when they
buy a new home.%°

The revised Building Control Performance Standards (PDF, January 2017) refer

to the right of owners to request site inspection records:

Building Control Bodies are required to provide site inspection records to the
building owner on request for all building work that has been issued with a
final/completion certificate or where an initial notice has been cancelled. The
request must be in writing and made within 15 years of the final/completion
certificate being issued.”'

Responding to a debate on Protections for Homebuyers on 13 December 2018,
then-Minister, Heather Wheeler, explained how a complaint against a
building control body can be taken forward under the current regime:

A building regulations compliance certificate issued by a building control body
is not a guarantee of the highest standards and the responsibility is not
removed from the builder or developer. If a consumer feels that the building
control body did not carry out its functions properly, they may complain to the
local government and social care ombudsman in respect of a local authority. A
complaint about an approved inspector can be made to CICAIR, the
Construction Industry Council Approved Inspectors Register, which is the body
that approves inspectors.

The role of building inspection services was considered as part of Dame
Judith Hackitt’s Independent Review of Building Regulations and Fire Safety.

* For more information see: Building Control Performance Standards, (PDF), 2017

48 APPG for Excellence in the Built Environment, More Homes, Fewer Complaints, July 2016, p28
4 bid.

% |bid., p38

' DCLG, Building Control Performance Standards, p28
#  HC Deh 13 December 2018 ¢202
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Her recommendations in this area were subsequently endorsed by the
Housing, Communities and Local Government Select Committee:

The Independent Review noted several weaknesses in the current structure of
building control. The part-privatisation of the regulatory function—with
developers able to choose between Local Authority Building Control and
private sector Approved Inspectors—has raised many serious concerns,
including disincentives for building control bodies to use enforcement methods
for fear of losing long-term business. The Review concluded that, “the ability
for duty-holders to choose their own regulator must stop and regulators must
be able to enforce as regulators”, envisaging a model with a “clear, single
regulatory route for oversight” for high-risk residential buildings.

In the context of building inspection services, we particularly welcome Dame
Judith’s proposal that the industry should no longer be able to choose their
own regulator and that there should be a single regulatory route for oversight
of high-rise residential buildings through Local Authority Building Control.
Indeed, we believe this principle should apply to a much wider range of
buildings.®

On publication of the Hackitt review’s final report, the Government committed
to taking forward several measures, including:

e  changing the law to achieve meaningful and lasting reform of the building
regulatory system, with strong sanctions for those who fail to comply

e  inviting views to inform how the government could implement major
reform of the regulatory system**

Building a Safer Future consultation (April 2020) he Government said the new
Building Safety Regulator will be responsible for:

...oversight of the competence and performance of building control
professionals and the building control bodies in which they work, taking a
wider view of the professionalism and culture that needs to support building
safety in all classes of work, not just in-scope buildings.**

In this context “in-scope buildings” are certain high-rise multi-occupied
blocks. The new regulator role was created by the Building Safety Act 2022. A

We are reforming building control in England by introducing a new framework
for registration and regulatory oversight of the profession. This new framework
will set new requirements and standards that apply across both the public and
private sector parts of the profession, levelling the playing field for the first
time.

3 Housing, Communities and Local Government Select Committee, Independent review of building
regulations and fire safety: next steps, (PDF), 18 July 2018, HC 555 2017-19, paras 17-18
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We are:

e Improving professional competence of those working in building control
by requiring building inspectors to register with the Building Safety
Regulator.

e  Giving the Building Safety Regulator powers to set minimum performance
standards that building control approvers and local authority building
control bodies must meet.

e  Ensuring the Building Safety Regulator has the powers and capability to
investigate individual inspectors’ conduct and sanction them if they
breach a code of conduct.

The Building Safety Regulator will collect and analyse information about the

performance of building control work, making recommendations to drive up
standards across the sector. The regulator will also have investigatory powers
when building control bodies breach minimum performance standards, and a
series of escalating sanctions and enforcement measures available to address
poor performance.*®

How effective are warranties?

The Callcutt Review of Housebuilding Delivery (PDF, 2007) identified concerns

about caveats included within warranties. It was felt they may not offer
adequate protection for consumers.*

The Office of Fair Trading’s (OFT) 2008 study of the homebuilding market
(PDF) also considered the effectiveness of warranties; Professor Sommerville

of Glasgow Caledonian University was commissioned to carry out research
into this specific issue. At the time, OFT concluded “while not perfect,
warranty provision in the UK is relatively robust,” and went on:

They do not cover every possible eventuality which could arise under the
contract of sale. In this regard, in particular, warranties provide no cover for
failings in the sales process, delays in moving in, deficiencies in contracts and
exclude many items included in the purchase price.

Instead, warranties provide homebuyers with a very specific type of insurance
cover in particular circumstances. It is inevitable that there will be limitations
in any insurance policy, although data from our consumer survey indicates
that homebuyers appear to think that warranties cover much more than they
do. The sale of insurance products, of course, falls within the remit of the FSA
(Financial Services Authority).%®

% DLUHC, Building control registration and regulatory oversight: factsheet, 8 November 2021
(withdrawn on 25 July 2022)

7 Callcutt Review of Housebuilding Delivery (PDF), 2007, p71

%8 OFT 1020, Homebuilding in the UK - a market study (PDF), 2008, p137 onwards &
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In More Homes, Fewer Complaints the APPG identified an issue with

consumers often believing that warranties cover more than they actually do.
There’s confusion over builders’ responsibilities in the first two years following
completion, ie during the defects liability period.

Warranty providers carry out inspections but only on a sampling basis; not all
properties are inspected at every stage of construction. One warranty
provider told the APPG’s inquiry:

The average latent defects policy is £300 for a 10-year policy. The economics
suggest that we cannot do a plethora of inspections. The inspections are
purely to prove to our underwriters that the property is a standard risk.*®

Developers who are excluded from one industry-led code can choose a
different warranty provider aligned with a different Code. The Government
has referred to this as “code hop” and noted it “means that poorly performing
developers are not held to account for their actions.®°

In More Homes, Fewer Complaints (July 2016) the APPG recommended a

review by DCLG (now DLUHC) “to establish whether a more comprehensive
cover would be more appropriate for house buyers - and what the cost
implications might be.”®" The APPG suggested such a review should consider:

e minimum standards of cover and levels of inspection;
e an easier form of redress through a New Homes Ombudsman; and

o higher profile marketing by warranty providers and house builders
during the conveyancing process to make it clear what the warranty
covers.®

Kate Green MP raised issues experienced by her constituents with warranty
providers during a January 2020 adjournment debate on Protection for New

Home Buyers:

Faced with defects and developers’ refusals to rectify them, buyers may seek
to rely on their buildings warranty cover, as my hon. Friend the Member for
Ellesmere Port and Neston (Justin Madders) mentioned. But as my constituents
have found, all too often that does not offer the protection they expect.
Warranty providers are able to carry out a dual role as both approved
inspector and warranty provider. That surely creates a conflict of interest.
Insurers have an incentive to suppress knowledge of defects, particularly when
they may give rise to very large claims. Exclusions to the cover often leave
significant risk with the homeowner, so the inspector may not even bother to

% APPG for Excellence in the Built Environment, MQLe_HQm&_MLQmD_mplQJﬂls July 2016, p27
80 MHCLG, Re A

L‘gusmrgj:m June 2019, para 4.11
& APPG for Excellence in the Built Environment, More Homes, Fewer Complaints, July 2016, p27

62 As above, p27
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inspect every property in a development—arguably, there is insufficient
incentive to do so0.%

The Minister, Luke Hall, responded for the Government:

It is the responsibility of the Financial Conduct Authority to regulate new build
warranties and protect consumers. If a consumer is unhappy with the warranty
provider’s action, they can contact the Financial Ombudsman Service for free. |
agree that consumers must be provided with clearer information on warranty
cover, and we are considering how that is best achieved.

The hon. Lady made a valid point about potential conflicts of interest where
approved inspectors have dual roles. Dame Judith Hackitt recommended that
where they are involved in regulatory oversight, an approved inspector must
be completely independent of the duty holder. The Government accept that
recommendation and are working with the Joint Regulators Group,
representatives of approved inspectors, and local authorities, to identify ways
of minimising conflicts of interest and ensure sufficient regulatory capability
and capacity under the new system. The industry has acknowledged many of
those problems and is working to improve consumer confidence and trust.®

On 24 June 2021, the Minister for Housing, Christopher Pincher responded to a
question about a potential investigation of statutory oversight by the National
House Building Council in respect of building defects in the Cotton Works
conversion in the Bolton North East constituency. He said:

It is the responsibility of the Financial Conduct Authority to regulate new build
warranties and protect consumers. If a consumer is unhappy with the warranty
provider's action, they can contact the Financial Ombudsman Services and
raise a complaint for free.

The Government is committed to improving redress for new build homebuyers
when things go wrong. The Building Safety Bill, announced in the Queen's
Speech, includes provision for the New Homes Ombudsman, which will improve
redress for new build homebuyers.

Warranty provisions in the Building Safety Act 2022

Issues with new-build warranty coverage were raised at various stages as the
Building Safety Bill progressed through Parliament.

On report in the House of Lords, Baroness Scott moved Government
amendments to address these concerns. She referred to discussions having
taken place with warranty providers, developers and financial regulators on
the matter, and said “in the absence of a proposal from the market, the
Government have concluded that intervention is necessary.”®

64 C Deb 16 January 2020 c1978
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She explained the purpose of sections 144 and 145 of the Act which, when in
force, will set a minimum new-build warranty length at 15 years:

I am therefore pleased to introduce amendments to mandate in law that a
developer must provide a warranty to a purchaser of a new home. The
minimum length of warranties on new-build homes is set at 15 years, in line
with the prospective limitation period for action under the Defective Premises
Act 1972, and we are taking a power to set out in regulations the minimum
level of coverage provided by those warranties.

Amendment 243 also includes powers to set the period during which the
developer itself remains responsible for fixing defects, aiming to keep those
who caused the problem on the hook for longer. We will propose regulations
setting out, for the first time, minimum levels of warranty coverage and
standards of service to be provided, as well as setting out in law that the
benefit of the policy would be transferable when a property is sold within the
policy term.

Finally, this amendment will also provide for a further power to make
regulations imposing a financial penalty of up to £10,000 or 10% of the sale
value, whichever is greater, on any developer which fails to meet these new
requirements without a reasonable excuse. Together, these amendments will
better support home owners, giving them greater protection and peace of
mind when purchasing new-build homes and improving redress for when
things go wrong.®

Buying new-build homes: the balance of power

The APPG’s inquiry concluded, in relation to disputes between house builders
and buyers “the balance has been tipped too far in favour of housebuilders.”
There was reference to a “cavalier” attitude towards customers by house
builders.®®

Confusion over warranties is covered in the previous section, other identified
issues included:

e exclusion clauses in contracts and the lack of a standard contract;

e the lack of a straightforward means of pursuing a dispute with a
builder;

o arefusal to allow pre-completion surveys; and

e areluctance to provide information such as written plans and
specifications which buyers could then check the finished home
against.®

% APPG for Excellence in the Built Environment, More Homes, Fewer Complaints, July 2016, p28
9 |bid., p29
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The APPG took evidence from Dr Stephen Watkins who referred to a body of
developing case law which had further limited the ability of homeowners to
take successful action against builders for defects in their homes.”

The Consumer Code for Homebuilders (PDF) was developed to make the
home-buying process fairer and more transparent for purchasers, but the
APPG said the code “does not appear to give homebuyers the safeguards we
think they should expect. We question how well it is policed and it does not
appear to us objectively to offer consumers a wholly satisfactory form of
redress.””

A specific area of concern was a move by builders to include a term in their
contracts for sale requiring any construction disputes to first be referred to
the Code Dispute Resolution Service and/or another home warranty provider’s
resolution service. This enables builders to argue court action is excluded if
disputes are not referred to these schemes, but some claims cannot be
determined in this way - eg claims over £15,000 or which concern matters
such as boundary disputes or fixtures and fittings paid for as extras.

The OFT’s 2008 market study had suggested if the industry failed to make
satisfactory progress then further intervention might be necessary.”

Having concluded the balance of power between the parties is uneven and
favours builders, and existing means of redress are protracted and expensive,
the APPG recommended:

e the establishment of an independent New Homes Ombudsman to
provide an easy and affordable dispute resolution service for all
homebuyers which would be funded by a levy on the construction
industry;

e theintroduction of standardised contracts for sale to include provision
for dealing with disputes before referral to the Ombudsman;

e aright of inspection for buyers prior to completion;

e the provision of a comprehensive information pack by builders to
improve transparency around design and the building and inspection
process; and

e areview of laws governing consumer rights when buying new homes.”

The authors of the Consumer Code for Homebuilders said it had been
successful in raising service standards in the industry when carrying out the
2013 update:

7 As above, pp 29-30

" As above, p30

2 OFT 1020, Homebuilding in the UK - a market study (PDF), 2008
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...the Code has gone from strength to strength and customer research shows
that the principles of the Code have been firmly adopted and embedded into
the processes of many home builders, raising the standard of service and
support provided to home buyers and potential home buyers.™

However, the summary of changes to the Code’s fourth edition, published in
April 2017, said:

Knowledge of the presence of the Code Scheme, as demonstrated by recent
mystery shopping surveys, is inadequate.”

In response, home builders are now required to display the Code Scheme logo
prominently in their own and agents’ sales offices and in sales brochures.
Home buyers must be provided with the Code Scheme documents with the
reservation agreement, this can be done electronically.”

The 2017 edition makes it clear builders may offer incentives to new buyers
and/or refer them to a panel of solicitors but they “should not restrict their
choice of legal representative.” This includes not restricting the financial
advisor or mortgage intermediary the buyer may wish to use.” The Code has
been clarified to emphasise home builders should make it clear they are
responsible for remedying relevant defects arising under the home warranty
two-year defect period.”

The use of incentive payments to encourage buyers to use a particular
solicitor was considered by the Housing, Communities and Local Government
Select Committee’s inquiry into leasehold reform. Evidence submitted to the
inquiry referred to buyers who thought they were incentivised or coerced by
developers to use their panel of solicitors. The Committee recommended “the
Government should prohibit the offering of financial incentives to persuade a
customer to use a particular solicitor.””®

The Government response (July 2019) agreed consumers should have access
to independent and reliable advice when buying a property. Measures
referred to included proposals to create a New Housing Ombudsman (see
below) and action by the Solicitor’s Regulation Authority and the Council of
Licensed Conveyancers on the quality and price of advice provided by
members.2°

The response details existing routes for complaints and redress for consumers
if they are unhappy with the service provided by a lawyer.
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Arguably, many of the APPG’s recommendations are already covered by the
Consumer Code for Housebuilders. For example, in terms of policing,
adherence to the Code forms part of the contractual relationship with the
home warranty body under their registration scheme. A failure to comply
could bring sanctions to bear, the most extreme of which could be suspension
or cancellation of the home builder’s registration. In turn, this would mean
the builder would be unable to sell their newly built homes. This is
undoubtedly a significant deterrent, but the sanctions regime operated by
home warranty bodies may not provide direct assistance for an individual
who finds themselves owning a defective property.

In October 2017 the Department for Communities and Local Government (now
DLUHC) issued Improving the homebuying and selling process - Call for
evidence which acknowledged the process of buying a newly built property
can present particular challenges. The paper asked what could be done to
improve the customer experience of buying a new build home.*®

A summary of responses received and the government response was
published in April 2018. Respondents raised issues about completion dates
and timescales for completion. Full information on costs for potential buyers
also attracted comment. On snagging, some respondents wanted to be able
to withhold a proportion of the purchase price until satisfied all
defects/unfinished work are addressed.

There was reference to regulation of developers with enforcement via an
ombudsman.® The Government said they would “improve the process of
dealing with buyer complaints™ - this was to be informed by a further
consultation exercise on strengthening consumer redress in the housing
market (see section 4.4 below).®

In June 2018, the APPG published Better redress for home buyers, which
focused on how a New Homes Ombudsman could drive up standards and
improve consumer redress.®

A new Consumer Code for New Homes was launched on 29 November 2017
having gained approval from the Chartered Trading Standards Institute to
“ensure that best practice is followed in respect of the marketing, selling and
purchasing of New Homes and to set expected standards for after sales
customer care service.”® The Code establishes mandatory requirements
applying to all developers registered with it.

&  DCLG, menmungihg_hgmgbumng_qnd_&eumg_wuammielm October 2017, Q23

82

EMLdgnce_qnd_gmLemmgnLLespgnsg Apr|12018
8 lbid., para 13

8  APPG for Excellence in the Built Environment, Better redress for homebuyers (PDF), June 2018
% Consumer Code for New Homes, November 2017,

31 Commons Library Research Briefing, 22 August 2022


https://www.gov.uk/government/consultations/improving-the-home-buying-and-selling-process-call-for-evidence
https://www.gov.uk/government/consultations/improving-the-home-buying-and-selling-process-call-for-evidence
https://www.gov.uk/government/consultations/improving-the-home-buying-and-selling-process-call-for-evidence
https://www.tradingstandards.uk/commercial-services/code-sponsors/consumer-code-for-new-homes
https://www.gov.uk/government/consultations/improving-the-home-buying-and-selling-process-call-for-evidence
https://www.gov.uk/government/consultations/improving-the-home-buying-and-selling-process-call-for-evidence
https://www.gov.uk/government/consultations/improving-the-home-buying-and-selling-process-call-for-evidence
https://cic.org.uk/admin/resources/appg-ebenew-homes-ombudsman-report-2018.pdf
https://www.tradingstandards.uk/commercial-services/code-sponsors/consumer-code-for-new-homes

4.4

New-build housing: Construction defects - issues and solutions (England)

A New Homes Ombudsman Service (NHOS)

between 18 February and 16 April 2018. The sectlon on new bwld homes
acknowledged problems new owners faced in getting defects fixed:

Too often we receive letters from consumers that include protracted disputes
over snagging issues and cases where the home buyer does not feel that they
have been treated fairly during the purchase process.®®

The consultation referred to ongoing work with industry stakeholders to drive
improvement:

We are working with the Home Builders Federation, warranty providers,
lenders and the redress providers to address these issues and we want them to
continue to drive improvement. We want to consider the best approach for
taking this forward.®

The paper set out options for improving redress through:

e the creation of a single housing ombudsman which would require
primary legislation; or

e the creation of a single “front door” with greater standardisation of
practices; or

e consolidation and rationalisation of existing schemes.®®

On 1 October 2018, the Government announced an intention to create a New
Homes Ombudsman to “champion homebuyers, protect their interests and
hold developers to account.”®

Commenting on the announcement, Chris Blythe, CEO of the Chartered
Institute of Building, reportedly said:

Although the classic ‘the devil’s in the detail’ phase applies, with the
commitment to a new homes ombudsman the government has taken a
significant step in offering greater consumer protection and improving the
build quality of new homes. It is an opportunity for housebuilders to adopt a
‘get it right first time’ attitude. With this, we all win; buyers get good quality
homes, the industry gets the capacity to build more and the opportunity to
restore its reputation.®°

8 Ministry of Housing, Communities and Local Government (MHCLG), Strengthening consumer redress
in the housing market: a consultation, February 2018, para 32

&  As above, para 33
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A
the_GmLemmem_s_Lesp_Qn&e was publIShed in January 2019 o The Government

committed to:

e Create a new Housing Complaints Resolution Service which will “build
better access to redress through establishing a simplified point of
access for consumers when they have an issue with their housing™.

e Create a Redress Reform Working Group which will work with industry
and consumers to develop a new Housing Complaints Resolution
Service. The new service will “help renters in private and social
housing, leaseholders, and buyers of new homes”.

e Legislate to create a New Homes Ombudsman “and we will work with
industry and consumers prior to legislation so purchasers of new build
homes have access to better redress now”.

e Legislate to require developers of new build homes to belong to a New
Homes Ombudsman. Developers will pay a charge for membership “to
ensure that the service is free of charge to buyers of new build
homes”.

e Engage and consult with the devolved administrations to seek
agreement for UK-wide legislation which would take account of the
fact that developers work across all nations of the UK.

e Develop an agreed single consumer code of practice which will be
used by the New Homes Ombudsman to adjudicate against.®

June 2019 saw publication of Redress for Purchasers of New Build Homes and
the New Homes Ombudsman: A Technical Consultation. Responses were
invited up to 22 August 2019. The consultation sought views on the detail of
proposed legislation for a New Homes Ombudsman. A summary of responses
and Government response was published in February 2020.%

New Homes Ombudsman Service: progress

Part 5 of the Building Safety Act 2022 (sections 136 to 143) contains provisions
to establish the New Homes Ombudsman Service (NHOS). The provisions are
not in force at the time of writing.

The Secretary of State will be required to arrange for a redress scheme to be
available for people who are ‘relevant owners’ of new build homes. The
scheme will enable relevant owners to make complaints against scheme
members (developers) and to have complaints investigated and determined
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by an independent ombudsman. In this context ‘relevant owner’ refers to
individuals rather than businesses.

The Government factsheet on the NHOS (now withdrawn) said:

Complaints can be made about the scheme’s members within two years of the
first acquisition of a new build home from the person who developed it. This
could include complaints about the conduct and the quality of work of the
developer.

[...]

The legislation includes the power to require developers to become and remain
members of the New Homes Ombudsman scheme.

During the Commons committee stages the Housing Minister confirmed
housebuilders will have to be a member of the scheme so “if they do not
comply with the scheme requirements and are therefore rejected from it, that
will effectively prevent them from developing in future”.®

The Government confirmed discussions were underway with the devolved
executives to extend the NHOS provisions:

We are in discussions with the devolved administrations about the New Homes
Ombudsman provisions, and they are considering how this policy might be
taken forward in Scotland, Wales and Northern Ireland.®®

Amendments were introduced in Grand Committee (House of Lords) to
expand the New Homes Ombudsman Service (NHOS) provisions to Northern
Ireland. Lord Greenhalgh said this “ensures that new-build home buyers will
have improved protection when things go wrong, no matter where they live in
the UK.”?’

Amendments agreed on report in the House of Lords extended coverage of
the NHOS to include extensions within its remit:

[the definitions] make sure that extensions to residential buildings to create
new homes would also fall under the new homes ombudsman’s remit; for
example, where a new floor is added to an existing residential building to
create new flats. They also make it clear that the ombudsman’s remit covers
works which create new homes within an existing residential building, rather
than only changes to buildings previously used for other purposes.®

New Homes Quality Board (NHQB) & Quality Code

Natalie Elphicke was initially selected to head an interim New Homes Quality
Board to oversee the creation of a permanent governance set-up, developing

9 DLUHC, New Homes Ombudsman: factsheet, 8 November 2021
98 Deb 99 March 20992 cc1462-3
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the new code of practice for the housebuilding industry, and agreeing an
appointments process for the independent ombudsman.

The NHQB was formally launched in February 2021.%° Consultation on a draft
New Homes Quality Code ran from 9 June to 7 July 2021. The Code was
published in December 2021.7°° Section 142 of the 2022 Act provides for the
Secretary of State to issue or approve a code of practice “about the standards
of conduct and standards of quality of work expected of members of the new
homes ombudsman scheme.”

An NHQB update in May 2022 said: “Following a rigorous validation process,
The Ombudsman Association (OA) has approved the joint application by

the New Homes Quality Board (NHQB) and The Dispute Service’s to operate a
New Homes Ombudsman service (NHOS).”™

The summer update of 5 July 2022 said the largest developers had been
invited to register and a “majority of them have done so.” Registration is now
open to other developers:

Our aim is that as many as developers as are ready will launch in the Autumn,
and we will be holding events in England, Wales and Scotland with media and
political stakeholders to celebrate this major milestone.'?

The summer update explains the relationship between the NHQB and the
statutory scheme provided for in the 2022 Act:

The new Building Safety Act 2022 allows the Secretary of State to enforce the
arrangements that we are putting in place or elect to make other
arrangements. There is currently no expected timeframe for when this decision
will be made so in the interim, all housebuilders are encouraged to register
with the NHQB so we can demonstrate that the New Homes Quality Code is
delivering better protections for buyers of new homes. We meet regularly with
officials from DLUHC and the devolved governments, and all continue to be
supportive of the work of NHQB.™*

Housing complaints resolution service

As noted in the previous section, A summary of responses to strengthening
consumer redress, together with the Government’s response included a

commitment to:

% NHQB website [accessed 16 January 2021]
100 N_EJALH_Qm_QSQ_U_QlJIy_B_O_QLd_C_O_d_e_Qf_ELQ_QtLC_e December 2021

101

102

August 2022)
195 As above.

35 Commons Library Research Briefing, 22 August 2022


https://www.gov.uk/government/consultations/strengthening-consumer-redress-in-housing
https://www.gov.uk/government/consultations/strengthening-consumer-redress-in-housing
https://www.nhqb.org.uk/
https://www.nhqb.org.uk/new-homes-quality-code-published/
https://www.nhqb.org.uk/resource/the-dispute-service-approved-to-operate-new-homes-ombudsman-service.html
https://www.nhqb.org.uk/resource/summer-update-from-the-new-homes-quality-board.html

New-build housing: Construction defects - issues and solutions (England)

e  Create a new Housing Complaints Resolution Service which will “build
better access to redress through establishing a simplified point of access
for consumers when they have an issue with their housing”.'**

An update on progress was provided on 31 March 2021:

In summer 2019 the Department established the Redress Reform Working
Group to help improve redress across the housing market and consider a
Housing Complaints Resolution Service. Work was paused to prioritise the
response to the pandemic but we continue to work on improving redress and
meet with members of the Redress Reform Working Group.™®

On 18 May 2022, the Minister said: “The group continues to meet
independently and provides updates to the department.”®

104
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